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STATEMENT OF QUESTION PRESENTED 

This is an appeal from a verdict of guilty pursuant to a 
Three-Count Indictment charging violations of the Federal 
narcotic laws. The government introduced the testimony 
of a single witness and also the narcotics involved in the 
transaction. An informer, who was present at the time of 
the alleged illegal transaction, could not be located by the 
government to testify at the trial. 

In the opinion of the appellee, the following question is 
presented: Whether a judgment of conviction for viola¬ 
tions of the Federal narcotic laws can be rendered or, if 
rendered, can be sustained upon the testimony of one wit¬ 
ness plus the physical evidence of narcotics. 
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COUNTERSTATEMENT OF THE CASE 

Appellant brings this appeal from a verdict of guilty 
pursuant to an Indictment filed in the District Court charg¬ 
ing in the First Count thereof that, on or about May 26, 
1952, within the District of Columbia, appellant did sell, 
barter, exchange and give away to John W. Hawkins three 
capsules containing a mixture totaling about three grains 
of heroin hydrochloride, quinine hydrochloride, milk sugar 
and corn starch, not in pursuance of a written order, 
written for that purpose, from appellant, in violation of 
Title 26, United States Code § 2553a (Harrison Narcotic 
Act); in the Second Count thereof, that, on or about May 
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26, 1952, within the District of Columbia, appellant pur¬ 
chased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped pack¬ 
age the said heroin mixture, in violation of Title 26 United 
States Code § 2554a (Harrison Narcotic Act); in the Third 
Count thereof, that, on or about May 26, 1952, within the 
District of Columbia, appellant facilitated the concealment 
and sale of the said heroin mixture after it had, with appel¬ 
lant’s knowledge, been imported into the United States 
contrary to law T , in violation of Title 21 United States Code 
§ 174 (Jones-Miller Act) (J.A. 1). 

The government introduced into evidence the testimony 
of John W. Hawkins (R. 3-12), a member of the Metro¬ 
politan Police Department assigned to the Narcotics 
Squad. Officer Hawkins related that on May 26, 1952, ac¬ 
companied by a female informer who was an addict, he 
was walking north in the 1300 block of Ninth Street, 
Northwest, when the informer was stopped by appellant 
(R. 5). The informer and appellant talked briefly while 
Officer Hawkins walked to a restaurant in the near vicinity. 
Seconds later, the informer came to the restaurant where 
Hawkins was seated and, following a conversation with 
her, both went to 1324 1 /4 Ninth Street, Northwest, about 
two doors from the restaurant. Upon entering the hallway 
of these premises they encountered appellant (R. 6). The 
informer introduced Officer Hawkins to appellant as “her 
old man” and asked him to sell narcotics to Hawkins any 
time she was not at the corner. Thereupon, appellant 
asked Hawkins how much he wanted. He replied, “Three.” 
Appellant took three capsules from a Chesterfield cigarette 
package after receiving a $10 bill from Hawkins and gave 
the officer the capsules and $5.50 in change (R. 6). 

The three capsules purchased by Hawkins from appel¬ 
lant were also introduced into evidence (R. 17). The testi¬ 
mony shows that the capsules were turned over to Officer 
Hawkins by appellant at approximately 2:20 P.M. on May 
26, 1952 (R. 7, 10); that they were kept by Hawkins until 
the next morning, May 27, 1952, at about 8:00 A.M., at 


3 


which time they were turned over to Detective Guy W. 
Holcomb (R. 7, 11, 13, 14). Detective Holcomb conducted 
a field test of one of the capsules, finding it to contain nar¬ 
cotic alkaloids (R. 13), placed the narcotics in a safe, and 
on May 28, 1952, personally delivered the same to Dr. 
James L. Young, a United States Chemist (R. 15). 1 Dr. 
Young made an analysis of the three capsules and found 
them to contain a mixture of heroin hydrochloride, quinine 
hydrochloride, corn starch and milk sugar of a net weight 
of three grains (R. 17). 

Appellant took the stand and denied the allegations, but 
admitted on cross-examination that he had previously been 
convicted of a violation of the narcotic laws in the State 
of Pennsylvania (R. 19). 

Other testimony revealed that the informer was accus¬ 
tomed to move from place to place (R. 4) and did not 
testify at the trial because her whereabouts were not 
known at the time of the trial (R. 9). 

The Court (Curran, J.) then instructed the jury (R. 46, 
47) in pertinent part, as follows: 2 

Some question has arisen during the trial of the 
case about the production of a witness who was re¬ 
ferred to as an informer. The general rule of law, 
ladies and gentlemen of the jury, is if any witness is 
peculiarly within the knowledge of one of the parties, 
and deliberately kept away and is not produced at the 
trial, of course that may give rise to the presumption 
that the testimony of that witness would not have been 
favorable to that party. If in this case the Govern¬ 
ment was unable to produce the informer, then of 
course this Court cannot give you any instruction con¬ 
cerning the effect of the testimony she might have 
given had she been present. The only time that you 
may accept the presumption that the testimony would 
be unfavorable would be where you are satisfied that 

1 It is noted that the warrant of arrest was issued July 8, 1952 (J.A. 3), 
after the capsules had been delivered to Detective Holcomb and Dr. Young 
for analysis. Appellant was arrested on December 17, 1952 (J.A. 3). 

2 The Court also instructed the jury with respect to the Indictment as not 
being considered as evidence (R. 34); presumption of innocence (R. 34); 
burden of proof and reasonable doubt (R. 34-37); jury as being sole judge 
of facts (R. 37) and credibility of witnesses (A 37-39); and the statutes 
involved in the Indictment (R. 39-46). 
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the Government knew where this witness was and de¬ 
liberately refused to call her. Under those circum¬ 
stances a presumption may arise that her testimony 
vrould be unfavorable, but if the Government was un¬ 
able to locate her and produce her, you cannot accept 
any presumption. 

There has also been introduced into the evidence a 
criminal record of the defendant, which is a conviction 
for possession of marihuana, and as counsel told you, 
that doesn’t mean because a defendant was guilty of 
a crime before that it follows from that that he must 
necessarily be guilty of this one. The purpose of the 
introduction of the record merely goes to the credi¬ 
bility of the witness. In other words, you have got to 
decide who you are going to believe in listening to the 
witnesses in this trial, and it boils down simply to are 
you going to place as much credence in the testimony 
of a person who has been convicted of a crime as you 
would in the testimony of witnesses who testified who 
have not been convicted of any crime. The criminal 
record only goes to the credibility of the witness. 

After the charge was completed, the following request 
for an instruction was made (R. 48): 

Mr. McKenzie : It is our contention the absence of this 
informer is quite important. I think the jury should 
be told that in the event there is doubt in their minds 
by reason of the absence of the informer they should 
acquit, even though the Government finds it now im¬ 
possible to produce that witness. The fact they can¬ 
not produce a witness does not relieve them from that 
responsibility. 

The Court: That is denied. Anything else? 

No further requests were made by appellant. The jury 
found appellant guilty as charged in each Count (R. 49). 
He was sentenced by the Court on June 5, 1953, to serve a 
term of imprisonment for a period of from one to three 
years and to pay a fine of $250 on Counts One, Two and 
Three, the sentence on each Count to run consecutively 
(R. 58), and from such judgment, appellant now brings 
this appeal (R. 59). 
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STATUTES INVOLVED 

26 U.S.C. § 2553: 

(a) General Requirement. It shall be unlawful for 
any person to purchase, sell, dispense, or distribute 
any of the drugs mentioned in section 2550(a) except 
in the original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from any of the aforesaid drugs shall be 
prima facie evidence of a violation of this subsection 
by the person in -whose possession same may be found; 
and the possession of any original stamped package 
containing any of the aforesaid drugs by any person 
who has not registered and paid special taxes as re¬ 
quired by sections 3221 and 3220 shall be prima facie 
evidence of liability to such special tax. 

26 U.S.C. § 2554: 

(a) General Requirement. It shall be unlawful for 
any person to sell, barter, exchange, or give away any 
of the drugs mentioned in section 2550(a) except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary. 

21 U.S.C. §174: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to 
have been imported contrary to law, such person shall 
upon conviction be fined not more than $5,000 and 
imprisoned for not more than ten years. Whenever 
on trial for a violation of this section the defendant is 
shown to have or to have had possession of the nar¬ 
cotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury. 
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SUMMARY OF ARGUMENT 

I 

Assuming that appellant is not barred from raising 
points pertaining to the nature of the evidence against him 
because of his failure to move for judgment of acquittal, 
the verdict against him is amply supported by the evi¬ 
dence. In a case involving violations of the Federal nar¬ 
cotics law, authority is conclusive that a judgment of con¬ 
viction can be sustained based upon the uncorroborated 
testimony of one witness to the illegal transaction plus the 
physical evidence of narcotics. This is true because 
offenses of this nature cannot be regarded as unique or 
peculiar so as to require special rules relating to proof. 

n 

Even if some corroboration were required, the introduc¬ 
tion of the illegal narcotics into evidence would satisfy 
such requirement. 


III 

Although this Court has the power and authority to pre¬ 
scribe special rules relating to proof, the reasons which 
impelled this Court to invoke such rules in certain types 
of cases, e.g., sex offenses, are not applicable in narcotic 
cases. The Court in prescribing special rules with respect 
to proof of certain types of sex offenses was not concerned 
with crimes of a general nature, nor did it contemplate 
that the rules be generally applied. 

IV 

The testimony of a police officer who is the only available 
witness to an illegal transaction is not subject to special 
instructions in a case involving violations of the narcotic 
laws. 
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ARGUMENT 

I 

The Evidence Supports The Verdict. 

Appellant contends in this appeal that the rules 
enunciated by this Court in Kelly v. United States, 90 U.S. 
App. D.C. 125, 194 F. 2d 150 (1952) should be applied to a 
conviction of violations of narcotic laws. Such contention 
is without merit. 

It would appear from appellant’s brief that he is com¬ 
plaining about the lack of quantitative and qualitative 
character of the evidence against him (Br. at p. 4). If 
such be his argument, he is foreclosed from raising such 
point on appeal because he failed to make a motion for 
judgment of acquittal at the close of the case. See: Battle 

v. United States, -U.S. App. D.C.-, 206 F. 2d 440 at 

441 (1953). 

However, assuming, arguendo, that appellant is not 
barred from raising points pertaining to the nature of the 
evidence against him, it is clear that the verdict against 
him is supported by the evidence. 

Appellant was convicted of violations of the Harrison 
Narcotics Act and Jones-Miller Act. Offenses of this 
nature cannot be regarded as unique or peculiar so as to 
require special rules relating to proof. The requisites of 
proof in cases involving violations of the narcotic laws are 
no different from those of most other types of crimes. 

Thus, the case of Dear Chech Quong v. United States, 
82 U.S. App. D.C. 8, 160 F. 2d 251 (1947), has particular 
applicability here and is dispositive of the issue in this 
appeal. 3 The facts are almost identical with those in the 
case at hand. The only difference is that there the in¬ 
former was searched by a narcotic agent, given money 
and told to make a purchase. The agent followed the 
informer, observed the transaction between the informer 
and appellant and afterwards received the narcotics from 

s See also: Macdboy v. United States, 82 U.S. App. D.C. 53, 160 F. 2d 
279 (1947). 
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the informer. As in the present case, the only testimony 
concerning the illegal transaction came from one witness, 
the informer could not be produced at trial by the govern¬ 
ment, and a prior conviction of appellant was made known 
at the trial. 

The Court held (82 U.S. App. D.C. at 9): 

It is said by appellant that the evidence was not 
sufficient to withstand a motion for acquittal at the 
close of the government’s case. We said in the 
Higgins case, concerning practically identical evidence, 
‘The evidence to this effect, if believed by the jury, as 
it was, was sufficient to justify the verdict of guilty.’ 
The quoted sentence is equally applicable to this case. 
(Citing Higgins v. United States, 81 U.S. App. D.C. 
371,160 F. 2d 222, cert, denied 331 U.S. 822). 

In the instant case, the witness testified that he himself 
made the purchase from appellant, while in the Dear Check 
Quong case and the Higgins case, supra, the witness merely 
observed the illegal transaction. Certainly where the jury 
has convicted and this Court has sustained the conviction 
based upon the observations of a single witness, there is 
all the more reason to sustain a conviction on direct 
testimony as to the transaction itself. 

In the Higgins case, supra, this Court in sustaining a 
judgment of conviction said (81 U.S. App. D.C. at 371): 

This is an appeal from a judgment of conviction on the 
verdict of a jury in a narcotic case. The evidence in 
the trial followed the invariable pattern of similar 
prosecutions. An informer in the pay of the Govern¬ 
ment is first searched by an agent, given money and 
told to effect a purchase of the drug, the agent in the 
meanwhile following the informer and watching the 
transaction and thereafter receiving from the informer 
the evidence of the crime. In the present case the only 
variation occurred when the informer was placed on 
the witness stand and denied having any recollection 
of the events about which he was asked to testify. 
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The sale in question, however, was witnessed by the 
agent, who never lost sight of the informer. After 
its consummation he received from the informer a 
package which, upon examination, was shown to con¬ 
tain the prohibited drug. The evidence to this effect, 
if believed by the jury, as it was, was sufficient to 
justify the verdict of guilty. (Emphasis added) 

Not only was there no corroboration by the informer in 
the Iliggins case, but his denial would seem also to weaken 
the force of the testimony of the government’s witness, 
especially since the informer made the purchase and not 
the agent. Suppose the witness in the instant case had 
been available to the government. Taking the position 
most favorable to appellant, suppose she had denied on the 
stand any knowledge of the transaction. On the authority 
of the Higgins case a conviction should stand, for, where 
the jury has convicted, there can be no difference between 
the case where the informer is unavoidably absent and the 
case where the informer appears and repudiates the com¬ 
mission of the crime. 

Here, as in the cases cited, appellant was found guilty 
by the jury who heard all the evidence and such verdict 
should not be disturbed. 


II 

The Testimony Of Officer Hawkins Is Corroborated. 

Appellant’s argument appears to be founded on the 
premise that there was no corroboration. In contrast to 
the crime of soliciting for a lewd and immoral purpose, 
which consists entirely of words, the crime in the present 
case contemplates words and an act. Therefore, even if 
the applicability of the Kelly case is assumed, the narcotics 
which were introduced into evidence here are corroborative 
of the transaction. 
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III 

The Testimony Of The Uncorroborated Police Officer 

Is Sufficient. 

Assuming, however, that the testimony of Officer 
Hawkins is uncorroborated, it is a basic and general rule 
of criminal law, as enunciated by repeated decisions, that 
the testimony of a single witness, though uncorroborated, 
is sufficient to sustain a conviction of crime. 4 Such general 
rule is based upon other basic principles, namely that the 
credibility of witnesses is a matter for the sole considera¬ 
tion of the jury and, further, that the jury has the com¬ 
plete right to believe the testimony of a single witness, 
even if such testimony is without corroboration. 5 

The law is now well settled that this Court has the power 
and authority to prescribe rules relating to proof in 
criminal cases. See: Kelly v. United States, supra. 

However, in the Kelly case, the Court explained why it 
felt impelled to apply special rules to the matter of 
proving an oral invitation to commit an act of sodomy. 
The Court said (90 U.S. App. D.C. at 128): 

The case before us lies in a field in which our courts 
have traditionally been unusually skeptical toward the 
accusation. This has been true of all the so-called sex 
offenses.® 

And the Court continued: 

It seems clear enough that a threat of an accusation 
of a verbal invitation to sodomy is as terrifying as a 
threat of accusation of sodomy itself; perhaps more so 
because even less susceptible of defense. 


4 Holt v. State, 191 So. 673, 186 Miss. 725 (1939); Hiner v. State, 166 
N.E. 20, 89 Ind. 152 (1929); Meeks v. State, 256 S.W. 863, 161 Ark. 490 
(1923); People v. Johnson, 103 N.E. 2d 479, 411 El. 276 (1952); State v. 
Hunter, 24 P. 2d 251, 37 N.M. 382 (1933); 7 Wigmore, Sec. 2034. 

5 Thomas v. United States, 168 F. 2d 707 (5th Cir., 1948). See also, 
Meeks v. State, supra. 

® See also as to rape: Kidvoell v. United States, 38 App. D.C. 566 (1912). 
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The Court alludes to a relative balance discussed by 
Professor Wigmore (Citing: 7 Wigmore, Evidence, Sec. 
2037 (3d Ed. 1940)) between the likelihood of false accusa¬ 
tion as compared with the barm of a guilty person’s escape. 
It is said (90 U.S. App. D.C. at 129): 

By that standard a quantitative measure of proof 
in cases such as the one now before us, i.e., in prosecu¬ 
tions for an invitation to a perverted sexual act, 
would clearly be justified, because the likelihood of 
false accusations is enormous and the barm done by 
failure to convict is relatively very small. 

Where the accused is charged with a violation of the 
narcotic laws the likelihood of false accusations is no 
greater than it is in any other criminal case, but the harm 
done to society by failure to convict is incalculably great. 

Thus, it is clear that this Court was concerned with a 
particular and peculiar crime in Kelly . The Court was 
not concerned with crimes of a general nature or with 
rules to be generally applied. Manifestly, the reasons 
which constrained this Court to formulate rules governing 
proof of sex offenses do not apply to violations of the 
narcotic laws. 


IV 

The Instructions Were Complete. 

Appellant seems to contend that the Court below should 
have instructed the jury relative to the weight to be given 
to the testimony of the police officer in the absence of 
corroboration as to the illegal transaction. 

This contention is not sound because in the instant case 
it is not the testimony of a single witness to a verbal in¬ 
vitation to sodomy, as in Kelly, and it is not the testimony 
of an accomplice ( Freed v. United States, 49 App. D.C. 392, 
266 Fed. 1012 (1920)), a private detective ( Gassenheimer 
v. United States, 26 App. D.C. 432 (1906)), or an informer 
(Fletcher v. United States, 81 U.S. App. D.C. 306, 158 F. 
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2d 321 (1946)), regarding whose testimony special rules 
have been formulated. 


CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover 
United States Attorney 

Lewis A. Carroll 
Arthur J. McLaughlin 
Robert J. Asm an, Jr. 

Assistant United States Attorneys 
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